Change to Calculation of Wages for
Commission-Based Employees

Developments in Massachusetts’ law
could have a significant impact on
insurance companies with commission-
only Massachusetts employees. The
Massachusetts Wage Act has long been
interpreted by employers to require
overtime for commission-only employ-
ees (e.g., employees who are paid only
commissions or commissions-plus-
draw, where the draw is refunded to the
employer if sufficient commissions are
earned) only if their salaries divided by
the number of hours worked results in
hourly compensation that is less than
the applicable minimum wage for the
number of hours worked (including
1.5 times the minimum wage rate for
overtime hours). Employers who sub-
scribe to this interpretation may find
themselves subject to a lawsuit for
underpaying employee overtime.

This is because of a Massachusetts Su-
preme Judicial Court decision issued
in May 2019. In that case, employees
brought suit against Sleepy’s claiming
that its payment policies violated the
Wage Act as well as Massachusetts’ over-
time and Sunday pay statutes. Sleepy’s
responded by arguing that the employ-
ees had received all the compensation to
which they were entitled.

The Massachusetts Federal District
Court asked the SJC to weigh in on
the issue. Specifically, the District
Court sought the SJC’s interpretation
of whether commission-only employ-
ees should be paid for working overtime
or on Sundays, even when the employ-
ees commission-based compensation
exceeds the minimum wages to which
they would be entitled (taking into ac-
count any multiplier for overtime or

Sunday work).

The SJC concluded that allowing em-
ployers to allocate commissions as
overtime compensation would frustrate
the purpose of the overtime and Sun-
day pay statutes, which was to “reduce
the number of hours of work, encourage
the employment of more persons, and
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compensate employees for the burden
of a long workweek.” The result is that
under Massachusetts law, employers are
now required to pay their commission-
only employees for overtime and Sunday
hours, regardless of whether or not the
employees’ commissions exceed the stat-
utory minimum wage for those hours.
Employers who fail to pay their employ-
ees in accordance with this new ruling
put themselves at peril, because viola-
tions of the Massachusetts Wage Act
entitle employees to three times their
unpaid wages, plus attorneys’ fees. The
SJC’s ruling is already having an im-
pact: on February 19, 2020, the Boston
Globe reported that Herb Chambers
entered into a $21 million settlement of
a class action lawsuit, in large part due
to the SJC’s recent decision.

To illustrate the impact of this decision,
imagine that there were a minimum
wage of $10/hour in effect and a com-
mission-only employee were to work 50
hours in a week and earns $600 from
commissions. Before the SJC decision,
most employers would have interpreted
the law as not requiring them to pay the
employee overtime wages, because $600
exceeds the applicable minimum wage
for the hours worked (40 hours x $10/
hour = $400; 10 overtime hours x $15/
hour overtime rate = $150; $400 + $150
= $550). Following the SJC’s decision,
it is now clear that the employee must
be compensated for overtime hours
worked, so the correct payment to the
employee for the week’s work would be
$750 ($600 in commissions, plus 10
hours of overtime at a rate of $15/hour).

Earlier this year, Gov. Baker proposed
a bill to clarify Massachusetts law fol-
lowing the Sleepy’s decision. The bill
would have required employers to pay
their commission-only employees for
overtime and holiday hours regardless
of how much the employee earned in
commissions, but would have included
exceptions to narrow the requirements
as compared to the Sleepy’s decision.
The portions of the bill pertinent to

payment of commissions were removed
prior to the bill being passed into law,
and with the onset of COVID-19, any
more development is unlikely for the
time being. While the Sleepy’s case still
controls, it was a controversial decision;
Gov. Baker’s proposed law, while also
controversial, would have clarified the
status of certain employees. Although
the bill’s failure to pass in its original
form is not especially surprising giv-
en the current circumstances, this is
likely not the last we will hear about
legislation, or lawsuits, in this area.

Effect on the
Insurance Industry

Because many insurance industry em-
ployees are compensated through
commissions, the SJC’s decision could
have a significant impact on the Mas-
sachusetts insurance industry. Without
a clarifying statute to exempt insurance
industry employees paid solely through
commissions, employers in the insur-
ance industry will be subject to the
Sleepy’s decision.

It is therefore imperative for insur-
ance industry employers to review their
compensation practices with respect
to commission-only employees to en-
sure that such employees are adequately
compensated under the SJC’s frame-
work. However, because the Sleepy’s
decision only applies to employees who
are compensated 100 percent through
commissions (including employees who
are paid recoverable draws in addition
to commission), employers can elect to
pay their salespeople a nonrecoverable
base salary to avoid liability under the
Massachusetts Wage Act.

With the legislature so far choosing not
to directly address the commission ques-
tion, insurance industry employers may
benefit from reaching out to their state
representatives to encourage changes or
clarifications in the law to exempt insur-
ance industry employees from the SJC’s
decision. In any case, unless and until






